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CONTROLLING PLANTS FOR REFRIGERA- 
TION AND STORAGE OF NECESSITIES 
OF LIFE, AND SALE OF PRODUCTS 
THEREIN. 


In the old days the law sternly de- 
nounced forestalling and engrossing, be- 
cause markets were a part of the domestic 
policy of England, and to hold a market 
required a franchise. Markets were looked 
on from a local more than a countrywide 
view, as appears: from the definition given 
by an early English ‘statute of forestalling. 
By the Statute 5 and 6, Edward VI, c. 14, 
this was “the buying or _ contracting 
for any merchandise or victual coming in 
the way to market; or dissuading persons 
from buying their goods or provisions 
there; or persuading them to enhance the 
price when there; any of which practices 
make the market dearer to the fair trader.” 
The doing of any of these things made of- 
fenders liable to fine and imprisonment. 


In the United States, franchises for the 
conducting of markets have never had 
much recognition. Municipalities may con- 
struct market houses, but trade in products 
there assembled for sale was upon no the- 
ory of exclusiveness so far as the place of 
sale is concerned. If any wrong is done 
by such practices under the idea of fore- 
stalling it was not a wrong to the owner 
of any franchise, as in the days when fore- 
stalling took on the above definition or had 
it imposed by statute. “Cornering the mar- 
ket” was of the combinations that tend to 
monopoly. 


How puerile, however, seem all of the 
efforts in forestalling and cornering the 
market in the face of the possibility pre- 
sented by storage and refrigeration in our 





modern day. ‘To waylay a cart going to 
market and then another and another all 
to the end of making local purchases 
“dearer to the fair trader,” was denounced 
by our ancestors. And then when the en- 
terprising speculator manipulated deals to 
store in unrefrigerated warehouses less 
perishable necessities and let them out on 
their own terms, a monopoly in the necessi- 
ties of life was called an illegal trust. 
One of these warehouses was declared 
affected with a public interest and 
subject to regulation, not, however, from a 
monopolistic view, but because it was at a 
gateway of commerce and, like a highway- 
man, could compel those needing its serv- 
ice to stand and deliver. Munn vy. People, 
94 U.S. 113. 


But since that prototype in American law, 
as founded on common law principles, the 
theory of regulation of businesses, which 
are affected with a public interest, has 
grown by leaps and bounds. The vista it 
opened to the eyes of the American world, 
hedged around as it is by constitutional 
guaranties for vested rights and the free 
right of competition and the right of our 
citizens to engage in all lawful employ- 
ments, has in it something like an oasis for 
relief against oppression of the people. 


In these days of hoarding up the neces- 
sities of life for higher prices, it seems 
like the irony of fate, that one of the great 
inventions for health and comfort of the 
nineteenth century should be used for de- 
struction in the twentieth. The art or sys- 
tem of refrigeration in cars and storage 
houses has been well said to advance our 
country, and, indeed, to be the handmaid 
of health and comfort throughout the civ- 
ilized world. As to railroads, “it has antici- 
pated the seasons and prolonged them.” In 
homes and hospitals it has comforted the 
sick, assuaged the fevers of wounds and 
preserved lives. 


Little, therefore, may we wonder that 
the Illinois Supreme Court, beholding the 
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greatly wider horizon than was presented 
to the U. S. Supreme Court in the Munn 
case, has declared that a refrigerating and 
cold storage company is a business affect- 
ed with a public interest, making it sub- 
ject to regulation, though the Illinois stat- 
ute defining businesses under the control of 
its Public Utilities Commission was in terms 
not specifically pointing it out. State Pub- 
lic Utilities Com. v. Monarch Refg. Co., 
207 Ill. 528, 108 N. E. 716, P. U. R. 1915 
D. 119. 


Should regulation confine itself merely 
to a prescribing of rates? This apparently 
was all that was done in the Munn case. 
How lame and halt would be such control 
as that? Along many other lines control 
should be asserted, as it has been with other 
businesses. This particular business is affect- 
ed with a public interest from the stand- 
point of public health. In conserving that, a 
commission has the right to put a limit on 
the length of time different products should 
be kept in cold storage, the degree of tem- 
perature to be maintained, and then to de- 
clare for forfeiture if kept beyond the pre- 
scribed time for storage. Such a com- 
mission should have the right to declare 
what effect artificial temperatures have 
upon stored products and, if such a decla- 
ration is reasonably declared, it ought to 
be enforced as a health measure. It has 
been decided that a statute fixing the time 
food may be kept in cold storage is within 
police power. People v. Finkelstein, 152 
N. Y. Sup. 875, 167 App. Div. 591. 


But more than this, it seems to us, ought 
there to be power in a public service com- 
mission regarding products which reap 
benefits from a business affected with a 
public interest. The products themselves 
should become affected with that same in- 
terest, and, as being benefited, their being 
thrown upon the market for the purpose of 
artificially raising prices should be subject 
to public regulation. 


Generally a man may withhold from sale 
or offer for sale anything that he owns. Is 





it the same when what he owns has been 
kept for him by an agency that is affected 
with a public interest? May not a_ rule 
condition his right to demand its services, 
that his product after receiving those ser- 
vices may itself come under regulation as 
to its disposition in the markets, or at least 
as to its going again into general barter and 
sale? 

We are endeavoring to point out a way 
whereby one of the most useful agencies 
for health in our day shall not be turned 
awry to work our destruction. We hope 
it is so that the Chicago man with his 72,- 
000,000 eggs in cold storage, who asks what 
we will do about it, may find an answer as 
conclusive as that given to Boss Tweed 
years ago. And what a blessed thing will 
all of the storage plants of modern days 
become, when the public interest that 
affects them reaches over to the things 
they preserve, for the benefit of the public 
atlarge. There is much aid that might be 
invoked in this connection arising out of the 
police power. It is a new conception, how- 
ever, we believe, to say that there is im- 
pressed on the products, which have been 
preserved, conditions of their being released 
for public consumption, apart from their 
being sound at the time. If we can com- 


pel a merchant not to allow his establish- 


ment tq become a menace to public health, 
why is it not all the more true that we may 
impose conditions on an institution that is 
affected with a public interest, on the re- 
ceipt or continuance of custody of that 
which is corruptible in its nature? Judicial 
notice may be taken of the fact that re- 
frigeration merely arrests, but does not 
wholly prevent, corruption and decay. 

At this time we read of boycotts and 
“famine parades” all of which cannot be 
regarded as other than a sort of lynch law 
in the business world. If, however, they 
are reasonably to be contemplated as an- 
swering one injustice Ly another, there is 
another view for police power to inter- 
vene. Disorder and rioting may be pre- 
vented. 
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NOTES OF IMPORTANT DECISIONS. 





AMENDMENT OF PLEADINGS—SUBSTI- 
NEW PARTY TO CAUSE OF 
ACTION.—In Louis v. Ill. Cent. R. Co., 72 So. 
788, decided by Louisiana Supreme Court, an 
action was brought under Federal Employers’ 
Liability Act, by widow and daughter as benefi- 
ciaries of a decedent. After period had run, 
within which the action would be barred, ob- 
jection was made that the only party who 
could sue was the personal representative of 
deceased. Under the rule laid down in Rail- 
road v. Wulf, 226 U. S. 571, which held that 
where plaintiff was sole beneficiary she could 
be substituted by herself as personal repre- 
sentative, the widow was allowed so to do in 
this case, and proceed so far as the amount 
apportionable to her was concerned. The jury, 
seemingly quite wise to such a situation, ap- 
portioned to the widow $2,999 of the verdict for 
$3,000 and $1.00 to the married daughter. The 
State Supreme Court sustaining the judgment 
generally, said as to the award of $1.00 to the 
daughter that: “The maxim de minimis non 
curat lex is applicable, because the award of 
$1.00 in this case does not even affect the 
costs.” 

If the Wuif case is the law in such mat- 
ters, and it must be so taken, this case is a 
logical extension of the rule it lays down. It 
does not hold that an action may be split up, 
but it does hold that it may proceed for the 
interest of everyone ertitled to recover. It is 
suggested, however, to the mind, that, if all the 
beneficiaries bring suit, then several as co- 
administrators might come in by amendment of 
the pleadings, though the statute may have run 
against them. This, therefore, seems to ex- 
exclude those who are not competent to qualify 
as administrators—that is to say, minor depend- 
ents of a decedert. As we are talking about 
a rule to correct a gross error in pleading, the 
question may not be over-important. 





FOREIGN CORPORATION—DOING BUSI- 
NESS IN A STATE SO AS TO BE SUBJECT 
TO PROCESS.—In Krakowski v. White Sul- 
phur Springs, Inc., 161 N. Y. Supp. 193, the 
treasurer of a foreign corporation happened 
to live in New York, but he did no business 
there as such treasurer. In addition the cor- 
poration there was an agent “for the conveni- 
ence of persons who desired to secure accom- 
modations at the White Sulphur Springs and 
for the purpose of advertising the place.” It 
was held that the summons served on the treas- 
urer in New York did not give jurisdiction to 





its courts. Ruling by New York Supreme Court 
in Appellate Division. 

The court said: “The primary business of 
the defendant is to own and operate hotel and 
health resorts at White Sulphur Springs in 
the state of West Virginia. It is contended. 
that part of the business of the corporation is 
to advertise and get custom. If so it would 
seem to follow that if it advertises in the 
newspapers within this state it is doing busi- 
ness in this state. The business of advertising 
and getting custom, however, is a mere incident 
to the operation of a hotel and health resort, 
and is not a substantive part of the primary 
business for which the defendant was incor- 
porated, so that in my judgment the defendant 
is not doing business within this state, and 
the service upon an officer of the company who 
is within the state not engaged in the business 
of the corporation is not due service.” 

This appears to us to present a rather close 
question. If the local agent had the power to 
solicit custom, make contracts for reservations, 
advise the corporation of what has been done, 
to receive money for it so as to close contracts, 
the advertising in newspapers is a mere inci- 
dent of the agency. 

It has been held that making a resident’s 
place of business a distributing point for goods 
sold by a foreign corporation, the person him- 
self being also its agent, does localize its busi- 
ness so as to make the corporation there sub- 
ject to suit. Morey v. Separator Co., Iowa, 156 
N. W. 719. So also where one designates him- 
self a corporation’s “Western Representative,” 
soliciting orders for musical instruments. 
Kirby v. Louisman Copen Co., 221 Fed. 267. 

It may be thought that the evidence in this 
case was scant, but hardly, we think, could 
the question have been disposed of on the 
theory that what was done in New York was 
merely incidental and it does not seem that 
the comparison made as to advertising in news- 
papers is at all apt. 





FRAUDULENT CONVEYANCES — WITH- 
HOLDING DEED FROM RECORD SO AS NOT 
TO IMPAIR GRANTOR’S CREDIT.—In Man- 
ders v. Wilson, 235 Fed. 878, Ninth Circuit 
Court of Appeals holds that, though a deed 
upon valuable consideration, be withheld from 
record so as not to impair grantor’s credit, his 
trustee in bankruptcy could sue to set it aside 
in favor of general creditors. 

There are cited to this proposition a great 
number of lower federal court decisions and an 
ignoring of state rulings, this observation seem- 
ing to be especially apposite as regards the 
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instant case, the trial court ruling as it did, 
contrary to what the Circuit Court of Appeals 
holds, “because the rule in California is that 
failure to record a transfer of real property ren- 
ders such transfer void only as against subse- 
quent purchasers or incumbrancers in good 
faith.” 

It seems to us, that the Circuit Court of Ap- 
peals ought to have discussed the question, 
whether the rule adhered to by a state, good 
as to all subsequent general creditors, was good 
so far as a trustee representing them in bank- 
ruptecy is concerned. What section of the 
bankruptcy statute places creditors of a bank- 
rupt in a different situation than would be his 
creditors had no adjudication in bankruptcy 
resulted? If none, there was no federal ques- 
tion involved. In Michigan holding was in line 
with California ruling. Reed v. Brown, 151 
N. W. 592. So in Louisiana; Merchants’ & 
F. Bank vy. Harris, 131 La. 829, 60 So. 362. And 
so in Ohio, if there are no fraudulent repre- 
sentations by grantee. See also Dow v. Union 
Natl. Bank, 100 N. E. 328. 

It would seem that the bankruptcy act did 
not intend to vest any rights in general cred- 
itors they would not otherwise possess and this 
is exemplified by its recognition of liens ac- 
quired by state laws where not created and re- 
corded within a certain time. Otherwise regis- 
tration laws of a state are to have the effect 
state laws prescribe. 








BRITISH WAR TRIBUNALS. 


It is now after nearly two and a half 
years of war that one realizes how the 
character of the country is being gradually 
changed under the hard pressure of events. 
This is particularly reflected in the special 
courts which it has been found necessary 
to set up to deal with the various novel and 
complex problems caused by the war. The 
Court of Prize, of course, began operations 
immediately after the commencement of 
the war, but for it there had been long 
standing precedent and lawyers were, from 
the records of previous wars, familiar with 
its procedure. Then with regard to the or- 
dinary Civil Courts, it was necessary at the 
outset of the war to pass an emergency 
statute empowering them in their discretion 





to stay the hand of creditors who might be 
unduly panicky in pressing for debts, there- 
by possibly endangering the national finan- 
cial stability. A similar emergency meas- 
ure was passed with regard to mortgage in- 
terest forbidding the raising of it, or the 
raising of property rents during the war, 
this latter measure being passed in defer- 
ence to a popular cry against exploitations 
by landlords, though why landlords should 
be restricted and merchants who sell food 
should be unrestricted, one has some diffi- 
culty in seeing. 

Besides these measures, however, there 
have been absolutely new judicatories set 
up and we think that a brief account of 
what these are, and their functions will be 
interesting to all among our readers who 
are interested either in legal procedure or 
social science. These new tribunals may be 
grouped as relating to the three essential 
needs of the war—men, material, money. 

1. As regards the supply of men for the 
army, it was early realized that in the in- 
terests of finance, the business of the coun- 
try must not be let down, and that for the 
production of munitions, men must be re- 
tained in civil life. Accordingly on con- 
scription being adopted in Britain there 
were established tribunals who, generally 
speaking, were charged with the duty of 
holding the balance as between the military 
and civil needs of the country. These tri- 
bunals consist of three grades, first the lo- 
cal tribunal, second the appeal tribunal, and 
third the central tribunal. The procedure 
briefly is that when a man is called up to 
the army he has so many days within which « 
to lodge an appeal with the local tribunal. 
The local tribunal hear him in person and 
also hear a representative of the military, 
and decide the case, giving the man either 
exemption or directing that his calling up 
be delayed so that he may have time to 
arrange his affairs. If either the man of 
the military representative is dissatisfied 
with this decision, he can go to the appeal 
tribunal where the procedure is similar 
If the appeal tribunal think that there is 2 
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point of principle in the case which woul 
determine a class of cases they may allow 
appeal to the central tribunal. The tribu- 
nals are composed of gentlemen who are 
supposed to be familiar with the needs of 
business. and are usually presided over by 
a county court judge. There has been much 
feeling aroused owing to certain of the de- 
cisions of the tribunals, but in view of the 
enormous work they have done and the un- 
precedented variety of cases that come be- 
fore them, it must be said that taking the 
country all over they have justified their ap. 
pointment. 

2. Before the war had been very long 
in progress it became apparent that an over- 
whelming supply of munitions of war for 
Great Britain and her Allies was the es- 
sential element in the successful prosecution 
of the war, and the organization of the en- 
gineering section of the British industrial 
world on a new basis became imperative. A 
minister of munitions was appointed charg- 
ed with the duty “to examine into and or- 


ganize the sources of supply and the labor - 


available for the supply of any kind of mu- 
nitions of war” and this was followed by 
the passing of two munitions of war acts. 
These acts also set up three grades of tribu- 
nals, first the local munitions tribunal, sec- 
ond the general munitions tribunal, and 
third, the appeal munitions tribunal. The 
object of all this is to secure continuous 
work. Strikes of classes of workmen or 
stoppage of work by an individual work- 
man may be investigated by these tribunals 
and penalties imposed on the offender. Also 
a workman engaged on munitions cannot 
leave his work at will, but must either have 
the employer’s permission or the permission 
of the tribunal, and similarly a workman is 
protected against wrongful dismissal by 
the employer. Thus the scheme of this 
legislation is that for the time being the act 
is the charter of the industry of manufac- 
turing munitions of war; that employers 
and workmen alike are under the orders of 
the minister of munitions; that the recog- 
nized methods of settling trade disputes 





are temporarily supplantéd by a system of 
arbitration ; that in many respects freedom 
of contract is temporarily abrogated. The 
statutes emphasize the point that they are 
emergency measures for the period of the 
war only and undertakings are given tha: 
changes in practice made during the war 
shall not prejudice the position of trade 
unions or other labor combines. The tribu- 
nals under these acts consist of an equal 
number of employers’ representatives and 
workmen’s representatives with a chairman 
appointed by the board of trade, who is 
usually a judge. The chairman is directed 
to consult with the other members of the 
court before giving his decision and where 
they are agreed the chairman is to give 
effect to their opinion “except as respects 
questions which appear to the chairman to 
be questions of law.” In this case, too, we 
think, the verdict will be that the procedure 
has been a success and it is not unlikely 
that the machinery of these tribunals will 
be retained in existence after war and be- 
come regular wages courts for the purpose 
of dealing with disputes between employ- 
ers and employed. 

3. With regard to money, there was al- 
ready in existence the machinery for the 
collection of the revenue and this has been 
fully utilized to ingather the increased tax- 
ation necessitated by the war, but with re- 
gard to an important item of revenue it has 
been found necessary to make special ar- 
rangements. This is the excess profits. Ex- 
cess profits are defined to be the net profits 
so far as they exceed by one-fifth the stand- 
ard profits. The standard amount of profit 
for any period is declared to be the aver- 
age of the amount of the net profits for the 
two financial years before the outbreak of 
the war. Thus as one writer says the state 
has become a sort of statutory partner in 
industrial concerns but a partner of a very 
unusual type who neither contributes any 
capital nor assumes any liabilities and yet 
takes the lion’s share of the enhanced profits 
arising from exceptional industrial activity 
which would in normal circumstances go to 
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the owner of the’ business. The excess 
profits act provides and indeed facilitates ar- 
rangements by which the revenue authori- 
ties and the owner of a business may agree 
as to the standard amount of profits and 
the amount of excess profits, but if they 
cannot agree the question is referred to a 
board of referees. These referees are usual- 
ly accountants of good standing who are 
also presided over by someone with lega! 
experience. ‘This tribunal has not yet been 
sufficiently long in existence to enable us to 
describe its procedure or to criticise its 
workings, but of the important part that it 
is destined to play there can be no doubt. 
Already with the prolongation of the war 
there is a demand arising that all excess 
profits go to the state and as this demand 
hardens the duty of this board of referees 
in dealing fairly as between the state and 
owners of businesses will become increas- 
ingly difficult and, let us add, correspond- 
ingly interesting. 
DonALD MACKAy. 
Glasgow, Scotland. . 








THE INHERITANCE TAX—DOUBLE 
AND MULTIPLE. 


Over a century ago Jeremy Bentham in 
his celebrated essay entitled “Supply With- 
out Burden” propounded the riddle: 

“What is that mode of supply of which 
the twentieth part is a tax, and that a heavy 
one, while the whole would be no tax, and 
would not be felt by anybody?” 


The answer stated being the appropria- 
tion, “to the use of the public,” under cer- 
tain circumstances, of all the property of a 
decedent, or; in the author’s quaint phrase: 


“The riddle begins to solve itself: a part 
taken and a sense of burthen left; the whole 
taken and no such effect produced; the ef- 
fect of a part, greater than the effect of a 
whole; the old Greek paradox verified, the 
part greater than the whole. Suffer a mass 
of property in which a man has an interest 
to get into his hands, his expectation, his 





imagination, his attention at least fastens 
upon the whole. Take from him afterward 
a part * * * the parting with it cannot but 
excite something of the sensation of a loss. | 
* * * Take from him now (I should not say ~ 
‘take’) but keep from him the whole, so 
keeping it from him that there shall never 
have been .a time when he expected to re- 
ceize it; all hardship, all suffering, is out 
of the case.” 

Modern Tendency to Destroy Right of 
Inherited Wealth—When the scope of many 
of the present day statutes of the various 
states imposing taxes upon inheritances is 
realized, one is forced to the conclusion 
that this simple method of lightening the 
burden of taxation by destroying all expec- 
tation of inherited wealth is the real object 
aimed at. The public to be enriched by this 
process of escheat in Bentham’s time was 
a single entity and not nearly two score 
states of the American union all seeking 
revenue from this prolific source. The most 
masterly of riddle makers must pause at 
the thought of so many publics added to 


_a combined general public each and all en- 


gaged in benefiting from succession to the 
Same property. 


States Yield Easily to Temptation to Ex- 
ercise Power for Double Tax—The tempta- 
tion to supplement revenues by laying a tax 
upon the transfer of personal property of 
non-resident decedents upon the ground of 
situs alone, has been too strong to be re- 
sisted by many of the states imposing this 
kind of tax. The comptroller of one of the 
Eastern states is quoted as saying, during 
an investigation recently held that, “under 
the inheritance tax law the state will col- 
lect close to $3,000,000 this year, if not 
more, at a cost not exceeding two per cent 
(2 per cent) and I will let you in on some- 
thing sweet—more than sixty per cent of 
that tax comes from non-residents, and it is 
practically clear gain to the state.” 


Golden Rule Violated—The impolicy of 
such taxation of. non-resident estates con- 
sidered economically and the disregard of 
interstate comity involved in the practice 
are as nothing compared to the so-called 
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easily gained revenue. The state official 
whose remarks are quoted fails to realize 

‘that if the comptrollers of all the other 
states were able to make similar boasts the 
circle of double or multiple taxation would 
be so complete that the citizens of his own 
state would have occasion to question seri- 
ously the reality of the gain. The revenue 
of states, as of the individual citizens, pro- 
duced by methods in disregard of just prin- 
ciples, can never be clear gain. 


The Basis of the Claim for Double Tax 
—While the acts of the legislatures of some 
of the states, notably New York, Massa- 
chusetts, Rhode Island, Connecticut and to 
a certain extent New Jersey, have recently 
indicated a tendency to restrict materially 
the definition of property of non-resident 
decedents subject to the transfer tax, others 
still maintain demands based upon the pur- 
pose voiced by the judicial construction of 
the Massachusetts statute before revision: 


“The language of the taxing statute in- 
dicates an intention on the part of the legis- 
lature to tax all property that it has the 
power to tax. The statute is as broad as the 
jurisdiction of the commonwealth.” 


Circumstances Under Which Multiplicity 
of Tax Arises—The possibilities and indeed 
the actualities of double and multiple bur- 
dens upon the same intangible property un- 
der schemes of taxation based upon this 
principle have frequently been pointed out. 
It permits the double taxation of shares of 
stock of corporations organized under the 

*laws of the taxing state where the stock- 
holder had his domicile elsewhere, once at 
the domicile and once by the state of in- 
corporation. If, as often happens, in the 
case of railroad companies, the corporation 
is organized in several states, there is no 
constitutional objection to as many taxes 
added to the tax by the state of the domicile 
as there are states of incorporation. Under 
these circumstances, however, fortunately, 
the practice ordinarily has been to tax the 


(1) Peabody v. Treasurer and Receiver Gen- 
eral, 215 Mass. 129, 102 N. E. 435. 





transfer of the stock of the non-resident 
decedent proportionately according to the 
value of the property of the corporation in 
the several states. Nevertheless since the 
method of ascertaining the value of the 
proportion of such property is necessarily 
left to the determination of the courts of 
the various states. a difference in methods is 
likely to result in a tax upon more than one 
hundred per cent (100 per cent) of the 
value of the stock owned. 


Further Considerations for the Intending 
Investor—The holder of bonds of a corpo- 
ration may be legally thrice subjected to tax, 
i. €., one tax by the state of domicile, again 
by the state, apart from that of domicile, 
where the bonds may happen to be phy- 
sically located, and still again by the state 
where the corporation whose obligations 
are held is incorporated. If the corporation 
happens to be of that class incorporated in 
more than one state the triple tax pointed 
out may readily become multiple to the ex- 
tent of the number of states in which the 
corporation is organized. This claim for 
a multiple tax was made by the officers of 
the state of Minnesota in a recent case and 
while the court refused to commit that par- 
ticular state to such an iniquitous policy, at 
the same time there was no denial of the 
power of the state to impose and collect 
such a tax. 


Credits not evidenced by or incorporated 
in written instruments, such as open ac- 
counts, are subject to tax by the jurisdiction 
of.the debtor’s domicile as well as by the 
state of the decedent’s domicile. Mortgages 
upon real estate are subject to taxation, 
once by the state of the domicile and again 
by the state or states where the land lies. 
Promissory notes are subject to a burden 
in the jurisdiction in which the maker is 
domiciled. They are also subject to tax by 
the state of domicile of obligee, and the 
United States Supreme Court has held that 
they may be also taxed by the state where 
the notes are permanently located.* 


(2) Wheeler v. New York, 233 U. S. 434. 
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The Possibilities of Extension of Multiple 
Tax—Counsel for the estate of Tiffany in- 
volved in Wheeler v. New York, supra, sug- 
gests still further interesting developments 
of this theory, saying: 


“The definition of the statutory construc- 
tion law of personal property, if applicable 
to the Transfer Tax Act on the question of 
situs, includes also bills of lading, deeds, 
bills of sale and leases. If these documents, 
because of the statutory construction law, 
are to be regarded as containing in them- 
selves the full value of the property they 
symbolize, then a Connecticut decedent 
would be taxed on the value of his home- 
stead, if the deed were here: or on his lease- 
hold interest in a Minnesota iron mine, if 
the lease were here ; a Georgia planter con- 
signing cotton to Liverpool would pay a tax 
to New York on the full value of the cotton 
if he died while the bills of lading were in 
the hands of his New York bankers; if a 
Boston wool importer should die while his 
cargo of Australian wool was crossing the 
Indian ocean, his estate would pay taxes to 
New York if the invoice had reached his 
agent here by fast mail. But suppose the 
invoice were here and the bill of lading in 
another state; which state would collect an 
inheritance tax—or would both?” 


If the makers of the notes, the transfer 
of which were taxed in the case of Wheeler 
v. New York, were several and domiciled 
in several states, the multiplicity of the tax 
would be limited only ‘by the number of the 
domiciles and of the obligors. Likewise 
notes issued by corporations are similarly 
subject to a multiplicity of demands under 
the same circumstances. 


The state comptroller of California in a 
recent able report which deserves wide dis- 
semination touches on the situation in the 
following language : 


Resident’s Personal Property Outside 


State—‘Now, as to an inheritance tax upon 
personal property: First, let me remark 
there is no issue as to such taxation upon 
real estate. It should be, and is, taxed in 
the state of its situs. 


“But there is no such unanimity concern- 
ing the taxation of personal property. That 
is frequently made subject to an inherit- 
ance tax in two states and sometimes in 





three. This means either double or triple 
taxation. 


“Double taxation may be justified under 
certain circumstances, but should be avoided 
as far as practicable. Jt will prevail, how- 
ever, m my opinion, until the states adopt 
uniform inheritance tax legislation. 


The Courts’ Emphatic Stand—It has 
been the law and the policy of California, 
as well as of other states, to impose an in- 
heritance tax upon the personal property of 
a decedent who was a resident of this state, 
no matter where the personal property . 
might be located, whether in or out of Cali- 
fornia. The right of the state having the 
primary administration of an estate—the 
state of the domicile of the decedent owner 
—to tax personal property having its situs 
outside of the state, is not only the law of 
California, but it has been upheld by the 
courts, even as affecting personal property 
which never was in this state and, more- 
over, under the will of the decedent (estate 
of Hodges, Cal.) was bequeathed to non- 
residents and so in all probability never 
will be brought here. 


Our Inconsistent Policy—‘With this rul- 
ing I have no quarrel. I think it is a just 
one. The domiciliary state is the logical 
taxing power under such circumstances. It 
certainly should not be deprived of this * 
power. 


“But California and other states are not 
consistent in this regard. They insist upon 
following the personal property of a de- 
ceased resident to the ends of the earth, so 
to speak, but on the other hand, also insist 
upon taxing all personal property of a non- 
resident found within their borders.: 


“And California, as well as certain other 
states, likewise tax the stock of corporations 
incorporated under their laws which is held 
by non-resident decedents. . 


Would Mean Revenue Loss—“T have not 
time in this paper to pursue this topic much 
further. I consider the policy inconsist- 
ent, if not unjust. Yet to abandon it would 
cost California several hundred thousand 
dollars a year. And while J hold a state had 
better lose revenue than obtain it ‘unjustly, 
it is difficult to see how California can cut 
off this source of income unless all the other 
states do likewise. 


“And so, again, we are back to the issue 
of uniformity. 


Retaliatory Provisions—“‘It would seem 
that if the states could not have uniform 
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rates, at least they could have uniform laws | 


as to other issues. 


“A number of states did have, and several 
still have, retaliatory or reciprocal provi- 
sions in their inheritance tax laws whereby 
each treats the personal property or intan- 
gible property of a non-resident found 
within its borders just as the domiciliary 
state of such a non-resident treats such 
property. 


“In other words, the personal property of 
a Californian found in one of these retalia- 
tory states would be taxed because we 
would treat a non-resident’s intangible prop- 
erty in exactly that way. 


New York’s Experience—‘New York 
and Massachusetts have abandoned the pol- 
icy of imposing an inheritance tax upon the 
personal property of the estates of non- 
residents within their jurisdictions and thus 
have set good examples. But | suspect this 
change upon their part was not prompted 
so much by a desire to do right as because 
they found, under the other plan, they were 
getting the worse of it.” 


U. S. Supreme Court Condemns Double 
Tax—Our highest tribunal* places its stamp 
of approval upon the principle of uniform- 
ity, declaring: 


“No doubt it would be of great, advantage 
to the country and to the individual states 
if principles of taxation could be agreed 
upon which did not conflict with others, and 
a common scheme could be adopted by 
which taxation of substantially the same 
property in two jurisdictions could be 
avoided, but the constitution of the United 
States did not go so far, and a state was 
not bound to make its tax laws harmonious 
in principle with those of other states.” 


While the newly enacted federal inherit- 
ance Tax Act may be open to objection by 
reason of its invasion of a field of taxation 
wisely considered sacred to the state, nev- 
ertheless it will have at least one good effect 
if it serves to hasten the passage of uniform 
laws in those states still imposing a double 
tax. Should the federal tax instead prove 
to be only an additional charge upon the 
transmission of inherited wealth, the coun- 


.3) Kidd v. Alabama, 188 U. S. 730. 





try may find itself Chinafied in a unique 
sense. In China it is recorded by a recent 
writer on caste “the officials of a district a 
parricide lived in were put out of office or 
demoted ; his immediate neighbors were se- 
verely punished.” In addition to foregoing 
his share of the inheritance each of the 
heirs of a deceased property owner may be 
called upon eventually in the course of the 
development of this method of taxation to 
make payment from his own funds of a 
penalty upon the death of his ancestor. 


JoserH F. McCroy. 
New York City. 








DAMAGES—PUNITIVE DAMAGES. 


INDIANAPOLIS BLEACHING CO. v. 
McMILLAN. 


Appellate Court of Indiana, Division No. 1, 
Oct. 25, 1916. 


113 N. E. 1019. 


Exemplary damages cannot be assessed in 
case of a wrong, the commission of which sub- 
jects the wrongdoer both to a criminal prose- 
cution and a civil action. 


FELT, J. This is an action for damages for 
an assault and battery, alleged to have been 
committed on appellee by the servants and em- 
ployes of appellant. The issues were formed by 
a complaint, a general denial, and a special 
paragraph of answer, to which a reply of gen- 
eral denial was filed. The jury returned a 
verdict for $300. Appellant’s metion for a new 
trial was overruled, and judgment was ren- 
dered on the verdict. Appellant has agsigned 
as error the overruling of its motion for a new 
trial. 


The substance of the complaint is that appel- 
lant is a corporation operating a plant for the 
production of cotton goods; that appellee and 
his wife were both employes of appellant, and 
worked in its factory and plant; that L. F. 
Hilton and George Jones, respectively, held the 
positions of overseer @md second overseer of 
said plant, and on November 8, 1913, appéflee 
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went to said factory for the lawful purpose of 
collecting wages due his wife from appellant, 
and while there in the discharge of such duty 
was assaulted by said Hilton and Jones, who 
were then and there acting for and on behalf 
of appellant and exercising authority and con- 
trol over appellant’s plant and acting within 
the scope of their authority; that without cause 
or provocation, they beat,. bruised and 
wrongfully ejected appellee from appellant’s 
plant; that by reason of said assault upon him 
he suffered, and still suffers, great bodily pain, 
and has suffered great humiliation, loss of em- 
ployment and income. and has been caused to 
expend a large sum of money for medical treat- 
ment, all to his damage in the sum of $20,000. 
Appellant contends that the court erred in 
giving to the jury certain instructions and in 
refusing to give certain instructions tendered 
by appellant. The principal controverted ques- 
tion presented by the instructions given and 
refused relates to the right of appellee to re- 
cover punitive damages. The instructions pre 
sented by appellant and refused informed the 
jury that in case they found for appellee he 
could only recover actual damages, and that 
they should not allow anything for punitive or 
exemplary damages. The court correctly in- 
structed the jury on the subject of actual dam- 
ages, and then said: 


“If you should be of the opinion that the in- 
juries which plaintiff received, if any, were 
inflicted in a spirit of wanton malice and with 
intent to injure plaintiff, then you would have 
a right to add a further sum by way of pun- 
ishment of the defendant.” 


Appellant contends that Hilton and Jones, 
who committed the assault and battery, if any 
was committed, are subject to punishment for 
the offense under the criminal laws of the 
state; that if any damages are recovered in 
this suit appellant has a right of action against 
Hilton and Jones to recover from them the 
amount it may be compelled to pay on that ac- 
count; that punitive damages cannot be as- 
sessed against appellant, because the law does 
not warrant their assessment against Hilton 
and Jones. Furthermore, it is contended that 
neither the complaint nor the evidence is suf- 
ficient to authorize the assessment of punitive 
damages in this case, for the reason that malice 
is not alleged or proven. The general proposi- 
tion is well established in Indiana that for 
wrongs, the commission of which subjects the 
wrongdoer to both a criminal prosecution and 
a civil action, exemplary damages cannot be 
assessed. Wabash Printing Co. v. Crumrine, 








123 Ind. 89-93, 21 N. E. 904; Stewart v. Mad- 
dox, 63 Ind. 51-55; Borkenstein v. Schrack, 31 
Ind. App. 220-221, 67 N. E. 547. The distinction 
which appellant seeks to make, by which ap- 
pellee would be denied the right to claim ex- 
emplary damages against appellant notwith- 
standing the latter is not subject to criminal 
prosecution for the alleged assault and battery, 
has not been recognized in Indiana, and the 
decisions of this court and of our Supreme 
Court cannot be brought into harmony with 
such distinction. In B. & O. S. W. R. R. Co. v. 
Davis, 44 Ind. App. 375, 89 N. E. 403, this court 
considered a case involving damages in a suit 
against the railroad company for an assault and 
battery committed by its conductor upon a 
passenger. The conductor was clearly liable 
criminally for the assault and battery, if com- 
mitted, but the court held that exemplary dam- 
ages could he allowed against the railroad 
company, and in so doing said: 

“In such cases exemplary damages may be 
recovered against a corporation for the wrong- 
ful acts of its agents. * * * Appellant corpora- 
tion is not liable to a state prosecution. If it 
were subject to such prosecution, exemplary 
damages could not be assessed.” 

In Citizens’ Street R. Co. v. Willoeby, 134 
Ind. 565, 33 N. E. 1014, the court construed the 
complaint as not proceeding upon the theory 
of a breach of the company’s contract, as a 
common carrier of passengers, but upon the 
theory that the servant of the company, while 
acting within the scope of his employment, 
inflicted upon the appellee a willful injury by 
wantonly and recklessly throwing him from the 
car upon the street. Complaint was made of 
instructions which permitted the jury, in its 
discretion, to allow exemplary damages, and 
in disposing of the question the opinion states: 


“The court did not err in instructing the jury 
that they might add exemplary damages in the 
event they found that the appellant’s con- 
ductor inflicted the injury complained of in 
a spirit of oppressive malice, or that his acts 
were of such character as to indicate a heed- 
less disregard of consequences.” 

The following decisions have recognized and 
applied the doctrine that a corporation may be 
liable for exemplary damages for the wrong of 
its servant, where such servant could be held 
amenable to the criminal law for the wrongful 
act which caused the injury: Jeffersonville R. 
R. Co. v. Rogers, 38 Ind. 716-126, 10 Am. Rep. 
103; Jeffersonville R. R. Co. v. Rogers, 28 Ind. 
1-6, 92 Am. Dec. 276; L. N. A. & Chicago Ry. 
Co. v. Wolfe, 128 Ind. 347-352, 27 N. E. 6€6, 25 
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Am. St. Rep. 436; Western Union Telezraph 
Co. v. Bierhaus, 8 Ind. App. 563-568, 36 N. E. 
161; L. N. A. & Chicago Ry. Co. v. Goben, 15 
Ind. App. 123- 127, 42 N. E. 1116, 43 N. E. 890. 


Without an averment of malice, the jury has 
the right to assess exemplary damages when 
the facts justify such assessment. Such dam- 
ages do not necessarily depend on express mal- 
ice, but may be awarded when the wrongful 
act is willfully done in an abusive, wanton, or 
oppressive ,manner, or done in reckless dis- 
regard of the rights of the complaining party. 
Under such conditions the element of malice 
may be implied. 


There is no absolute right to exemplary dam- 
ages, but in a proper case such damages may 
be awarded in addition to actual damages as 
punishment for the offense, and also to restrain 
and prevent such conduct. 


Exemplary damages are not in the nature of 
special damages, and do not come within the 
rule of pleading, which requires specific aver- 
ments to warrant their recovery. 5 Words and 
Phrases, 4299-4300; Cleveland v. Emerson, 51 
Ind. App. 339-345, 99 N. E. 796; Harness v. 
Steele, 159 Ind. 286-299, 64 N. E. 875; American 
Sand & Gravel Co. v. Spencer, 55 Ind. App. 523- 
532; 103 N. E. 426; Anderson v. International 
Harvester Co., 104 Minn. 49, 116 N. W. 101, 16 
L. R. A. (N. S.) 440, and notes; Goddard v. 
Grand Trunk Ry. Co., 57 Me. 202-223, 2 Am. 
Rep. 39. 


The rule as to punitive damages has not been 
uniform in all jurisdictions, and authoricy is 
available which would not support the rule as 
established and applied in this state. 13 Cyc., 
pp. 114-118; Warner v. So. Pacific Co., 113 Cal. 
105, 45 Pac. 187, 54 Am. St. Rep. 327. 


The instructions given, when considered as 
a whole, fairly and accurately state the law 
, applicable to the case. Those refused, as far 
as correct, were substantially covered by those 
given. 


Under the law as above announced the evi- 
dence is sudicient to sustain the verdict. 

We find no reversible error, 

Judgment affirmed. 


Note.—Exemplary Damages Against Wrong- 
doer Who also may be Punished for Criminal Act. 
—This question as the instant case holds has no 
necessary relation to the liability of a corporation 
for the acts of its servant. The theory upon which 
the instant case proceeds, but which seemed un- 
necessary to be decided, is that if a wrong is also 
a crime then only actual but no punitive damages 
are recoverable from the wrongdoer, has been 





long established in Indiana, the earliest case on 
this subject being Taber v. Hudson, 5 Ind. 322. 
In Missouri, however, it was said: “It will not 
do to say that the offender can be punished by the 
enforcement of the criminal laws of the state,” 
as a civil court has no concern with such enforce- 
ment. Summers vy. Keller, 152 Mo. App. 626, 133 
S. W. 1180. 


In Hauser v. Griffith, 102 Iowa 215, 71 N. W. 
223, the defendant had been fined in an assault 
and battery case. It was said: “It is urged that 
that fact should defeat an allowance of exemplary 
damages in this case, because otherwise there is a 
double punishment. That the claim has strong 
support in reason hardly admits of doubt, but a 
contrary rule seems to have obtained since the 
case of Hendrickson y. Kingsbury, 21 Iowa 379. 
* * *That other states have announced a different 
rule is true. but a review of the cases would be 
of no use.” 


In Brown v. Swineford, 44 Wis. 282, 28 Am. 
Rep. 582, it was held that principle of twice in 


jeopardy was confined to criminal prosecutions, 
“technical sense at the com- 


the word having a 
mon law.” 


Swineford, supra, was 


The case of Brown v. 
Luther 


followed in a recent Wisconsin case. 
v. Shaw, 147 N. W. 18. 


In Elliott v. Van Buren, 33 Mich. 49, 20 Am. 
Rep. 668, Campbell, J., said: “The argument that 
a person is thereby punished twice within the 
constitutional and common law rules is, in our 
opinion, entirely fallacious,’ for “there is no 
analogy between the civil and criminal remedies.” 


In Fay v. Parker, 53 N. H. 342, 16 Am. Rep. 
270, the opposite view was taken. Foster, J., 
said: “These maxims apply both to civil and 
criminal proceedings. * * * If the constitutional 
prohibition of a double penalty is indeed nothing 
more than an affirmation of the general prin- 
ciple of the common law, applicable alike to civil 
and criminal cases, making a judgment in one 
action a bar to another action, founded on the 
same cause, it follows logically that punitive 
damages are a violation of the general principle 
of the common law as well as of the constitu- 
tion.” 


In Colbert v. Journal Pub. Co., N. W. 142 Pac. 
146, it was said: “We concede that some jurisdic- 
tions have held that the doctrine of exemplary 
damages does not apply to actions for wrongs 
which are also criminal offenses. The great 
weight of authority, however, is to the contrary.” 


In Cosgriff v. Miller, 10° Wyo. 190, 236, 68 
Pac. 206, 968 Am. St. Rep. 977, it was said: 
“Where the act is punishable criminally the judg; 
ment for the act as an offense against the crim- 
inal laws is for the wrong done the public, while 
the damages awarded in a civil action, although 
punitive and inflicted by way of example and 
punishment, are for the offense committed wan- 
tonly or maliciously against an individual suf- 
ferer.” 


The theory adhered to by the instant case 
appears to have little to rest upon, viz.: the 
double jeopardy idea, and very many cases in 
which it might have been raised, but was not, 
appear tacitly to condemn it. C. 
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CORRESPONDENCE. 


DISCRIMINATION BY PUBLIC UTILITY IN 
FAVOR OF MUNICIPAL CORPORATION. 


Editor, Central Law Journal: 


Re your editorial in 83 Cent. Law Journal, 
345,-concerning discrimination by public ser- 
vice companies in favor of the public. 

in order to cleariy understand whether or 
not a rate or requirement is discriminatory, the 
public service corporation must be placed in 
its proper legal position. It must be consid- 
ered as having, in the way of tangible property, 
only the facilities for furnishing service. It 
also has the right to furnish service and the 
right to earn a fair return on the money in- 
vested in the facilities—for convenience, say 
eight per cent is a fair return. The rates it 
may charge should and must be sufficient to 
pay operating expenses and all legitimate 
charges against it, all maintenance charges, 
and the eight per cent which it is entitled to 
earn. The company has but one source of in- 
come—its customers or consumers. They must 
pay ail of these charges, and each must pay 
according to his class of service. 

When the affairs of the company are con- 
ducted theoretically perfectly, the income from 
these charges is exactly enough to pay these 
expenses and earnings, and no more. There is 
not one cent more or less than this amount. 
Consequently, if a customer is granted an ad- 
vantage whereby he receives service for one 
dollar a year less than his proportionate part 
of the total expenses, the company, which is 
entitled to earn the amounts stated, is short 
one dollar, and must compel the other cus- 
tomers to make it up by paying that much more 
than is their proportionate share. It is quite 
clear that it is of no consequence whether the 
recipient of this unfair advantage is a preacher, 
a charitable institution, or a bricklayer, the 
principle of law is violated in one instance the 
same as in another. 

The public and the company’s customers be- 
ing essentially different and distinct bodies, 
the rule applies to the public (the state or a 
municipal corporation) with equal force. Of 
course, if the company has something to buy, it 
may pay for it in service as well as in dollars 
and cents, because the customers are not in- 
jured thereby in the least. The transaction 
handled in this manner does not cost them any 
more than if cash were paid. By the same 
token, if the company is buying a franchise or 
license from the public (acting through a state 
or municipal corporation), it may pay therefor 
with service. But after the franchise contract 





has been entered into, the contract is complete 
and cannot be altered or violated by the public 
any more than it can by the company, and un- 
less as a part of the consideration therefor 
service was required to be furnished the pub- 
lic, it cannot afterwards be required. The 
power then remaining in the public, aside from 
that of taxation, is that of reasonable regula- 
tion. But the power of regulation cannot be 
exercised to take from the company or its 
customers something of value for which no 
return is given. When one is made to part 
with a right (natural or artificial), or anything 
else of value, he is entitled to a fair equivalent 
in return. Service rendered by a public service 
corporation is a thing of value, it is property, 
and it cannot be taken from the company 
without just compensation, at the expense of 
either the company or the company’s customers. 
Service of this kind cannot be rendered free, 
it always costs somebody, and it is only a ques- 
tion of whether the public may require the 
rendition of service to it at the expense of 
another or others. As it is very well settled 
that a public service company is entitled to 
earn a fair return on the money it has: in- 
vested in facilities, it follows that its customers 
will pay for any service furnished free to the 
public. Thus, they are made to pay for some- 
thing of which they do not derive all the benefit 
—the remainder going to other members of the 
public—and so to part with their money for 
which they receive nothing. 

It is without doubt the Iaw that the public 
has no more right to free service from a public 
company than has an individual. 


C. P. Berry. 
St. Louis, Mo. 











BOOK REVIEWS. 


HAGAR AND ALEXANDER’S BANKRUPTCY 
FORMS ANNOTATED, SECOND EDITION. 


This collection of forms in bankruptcy 
practice, annotated down to date would seem, 
if not an indispensable, at least a very con- 
venient book to go along with Collier on Bank- 


aX 


ruptcy, as all of us know a standard work in © 


its line. 

These forms range from the petition, volun- 
tary and involuntary, and run the entire gamut 
down to the end of all proceedings in any and 
almost every sort of question in a bankruptcy 
case. Some interlocutory orders in cases are 
often unusual and it will be very helpful and 
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labor-saving to have a form suggestive, if not 
controlling, especially as annotation is very 
full and down to date. 

The authors of the first and second edition 
have had large experience in bankruptcy prac- 
tice in one of the most important districts in 
the country, that of the Southern District of 
New York, and their work has received com- 
mendation from very many federal judges for 
its practical value to practitioners. The book 
also contains rules and general orders made 
in some of the more prominent bankruptcy 
districts in the country. It has also a time 
table of procedure which is very convenient in 
its way. 

The work before us is well printed, excellent- 
ly annotated, bound in brown buckram and 
comes from the house of Matthew Bender & 
Co., Albany, N. Y., 1916. 


BALDWIN’S LAW STUDENTS’ VADE-MECUM. 


At last the law student may justly shout 
“Eureka!” A pocket dictionary of everything 
he wishes to know is now a reality. It is a 
very dainty little volume in limp seal leather, 
pocket size, and containing a short explanation 
of all legal terms and phrases. Included in 
this volume is a collection of Latin and French 
legal maxims freely translated; a table of ab- 
breviations of American and English Reports, 
generally referred to in law books, and the 
Uniform Negotiable Instruments Law and the 
Uniform Sales Law. 

The definitions and translations in this vol- 
ume are necessarily brief but are, so far as 
our examination has disclosed, accurate, clear 
and suggestive. The book should be a constant 
companion of every law student and would 
not be without service to the busy lawyer. 

Printed in one volume of 303 pages, pocket 
size, bound in limp leather, and published by 
The Baldwin Law Book Co., Louisville, Ky. 








BOOKS RECEIVED. 


The Law Student’s Vade-Mecum. A hand- 
book containing a concise dictionary of law; a 
collection of legal maxims translated; the Uni- 
form Negotiable Instruments Law; the Uni- 
form Sales Law; and a table of abbreviations 
of American and English Reports most fre- 
quently found in law books. By William E. 
Baldwin, of the Louisville Bar. Price, $1.50. 
Baldwin Law Book Company. Louisville, Ky. 
Review in this issue. 


HUMOR OF THE LAW. 








Isaacs—Cohen is going to retire from busi- 
ness for five years. 

Abrams—Oh, I heard him say dot pefore. 

Isaacs—Yes, but dis time der judge of the 
court said it. 


Young Hopeful—“Father,. what is a traitor in 
politics?” 

Veteran Politician—‘A traitor is a man who 
leaves our party and goes over to the other 
one.” 

Young Hopeful—“‘Well, then, what is a man 
who leaves his party and comes over to yours?” 

Veteran Politician—“A convert, my son.”— 
Tit-Bits, 


A celebrated lawyer was having his head 
measured at a fashionable hat store tke other 
day. The man remarked, “Why, how long 
your head is, sir!” “Yes,” said the lawyer, “we 
lawyers must have long heads.” The man 
went on with his work and soon exclaimed: 
“And it is as thick as it is long, sir!” 


It is a dangerous thing, when you have let 
slip an unfortunate remark, to try to cover 
up the blunder. 

Mrs. G was talking with the wife of Judge H 
about her son’s choice of a profession. “I 
don’t want him to be a lawyer,” she said. 

“Why not?” asked the judge’s wife. “I think 
there is nothing much finer than the legal pro- 
fession for a bright boy.” 

“Well,” said Mrs. G, bluntly, “a lawyer has 
to tell so many lies.” Then it dawned on her 
that she was talking to the wife of a lawyer; 
so she hastily added, “That is—er—to be a 
good lawyer.”—Youth’s Companion. 


A negro was arraigned in a Memphis police 
court for aggravated assault, the fact being that 
he had hit another negro with a brick-bat. After 
the attorneys had questioned the defendant, the 
judge took him in hand: 

Judge: Jim, why do you say you hit that 
other negro with a brick-bat? 

Defendant: Jedge, I hit ’im wid a brick-bat 
’case he calls me a black, kinky-haired scoun- 
drel. Warn’t dat er nuf? 

Judge: Jim, do you presume I would hit a 
man with a brick-bat if he should call me a 
black, kinky-haired scoundrel? 

Defendant: Cose you wouldn’t, Jedge. But 
what if somebody called you de particular kind 
a scoundrel what you really is? 
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1. Adjoining Landowners—Tree on Boundary 

Line.—When the base of a tree is wholly on the 
land of one owner, the whole tree is his without 
reference to its ramifications, but any part of 
it overhanging the land of an adjoining owner 
may be cut off at the division line, if done 
without trespass.—Cobb v. Western Union Tele- 
graph Co., Vt., 98 Atl. 758. 
Pe Adoption—Parol Agreement.—A child liv- 
ing with one who had agreed by parol with her 
parent to adopt her, and leave her his property, 
but who never legally adopted her, acquired no 
title to his real estate on his death intestate.— 
Benson vy. Nicholas, Pa., 98 Atl. 775. 

3. Animals—Negligence.—Where defendant’s 
vice principal habitually allowed a boy to be 
about defendant's stable and mule, and the boy 
was kicked, that the vice principal was not 
present at the time of the injury is no defense. 
—kKierkowsky v. Connell, Pa., 98 Atl. 766. 

4. Attorney and Client—Disbarment.—Costs 
in disbarment proceedings can be taxed against 
accused, notwithstanding his objection that he 
has had no opportunity to urge objection to 
items already taxed and assessed against the 
county, where such opportunity is given before 
the costs are taxed against him.—In re Egan, 
S. D., 159 N. W. 393. : 

5. Suspension.—Under L. O. L. § 1092, pre- 
scribing causes for disbarment, attorney em- 
ployed to collect claim, who intimated to clients 
matter was unsettled after debtor had offered 
to settle in full, asking clients the least they 
would compromise for, held to be suspended 
for one year.—State v. Farrin, Ore., 160 Pa. 124. 


6. Bankruptey—Fraud.—Transaction between 
director of insolvent bank and another bank 
which took over its liabilities, whereby the di- 
rector transferred property to such other bank, 
must be impugned, as violative of the Bank- 
ruptcy Act, if at all, by actual fraud, as dis- 
tinguished from constructive fraud.—Chambers 
>» eraan ances peas Trust Co., U. S. D. C., 235 Fed. 


i? Priorable Claim.—Where maker of sev- 
eral notes secured by insurance policies as col- 
lateral became bankrupt, and the insurer paid 
the loss in drafts payable jointly to the trus- 
tee in bankruptcy in whose name the parties 
had agreed suit might be brought, and _ the 





holder of -the notes, the holder could not be 
charged with the full amount, but the fund was 
chargeable with amounts determined by _ the 
bankruptcy court to be prior to the holder’s 
claim.—American Sav. Bank & Trust Co. v. 
Munson, Wash., 159 Pac. 1195. 


8. Provable Claim.—Claim of injured em- 
ploye against his employer, unliquidated and 
unreduced to judgment until after employer's 
adjudication in bankruptcy, was not a debt 
provable in bankruptcy proceedings.—Eberlein 
v. Fidelity & Deposit Co. of Maryland, Wis., 159 
N. W. 653. 

9. Banks and Banking—Deposits.—Proceeds 
of notes deposited in bank for collection were 
held in trust by the bank for the depositor, 
and it had no authority to use them except as 
directed.—First State Bank & Trust Co. of 
Hereford v. Vardeman, Tex., 188 S. W. 695. 

10. Bills and Notes—Payment.—Where a 
banker has, on special deposit, money belonging 
to the maker of a note sufficient to pay the 
note and also holds the note for collection, and 
on demanding payment is directed to take the 
amount out of the special deposit, and says 
“your note is paid,” payment will be held to 
have been made at that time.—Belk v. Capital 
Fire Ins. Co., Neb., 159 N. W. 405. 

11. Waiver.—Where note given for corpo- 
rate stock provided it was agreed that it was 
given with knowledge of affairs of company, 
and that maker waived any defense, as provided 
by Act Aug. 17, 1912 (Laws 1912, p. 153), and 
that transferee should hold as bona fide pur- 
chaser, the maker could yet plead failure of 
consideration.—Ingram v. Wilson, Ga., 90 S. E. 
176 

12. Bridges — Construction by County.—In 
constructing a bridge as part of a county road, 
the county must provide not only for ordinary 
vehicles, but for What may be fairly anticipated, 
including the driving of cattle over the bridge 
and its approaches.—Miles v. Richardson Coun- 
ty, Neb., 159 N. W. 411. 

3. Chattel Mortgages—Description of Prop- 
erty.—Recorded mortgage, describing “five 
black mare mules ranging from six to _ nine 
years,” held too uncertain to afford notice 
thereof to an innocent purchaser for value tak- 
ing subsequent mortgage on two black mules 
about 15 hands high and nine years old.—Milner 
Banking Co. v. Adair, Ga., 90 S. E. 170. 

14.——-Possession Taken.—Where a vendee of 

personalty takes possession before other claims 
are made thereon, he is entitled thereto, though 
his chattel mortgage may be invalid because not 
properly recorded.—Haskins v. Fidelity Nat. 
Bank, Wash., 159 Pac. 1198. 
- 15. Charitiés—Executed Trust.—An  agree- 
ment- of owners that money be used for charit- 
able purposes, constituting a gift void for un- 
certainty, could not support a valid executed 
trust, by the one named as trustee bequeath- 
ing it in trust for named beneficiaries.—Sim- 
mon’s Ex’r v. Hunt, Ky., 188 S. W. 495. 

16. Cancellation of Instruments — Fraud.— 
Where the son of an aged woman induced her 
to sign a conveyance, fraudulently representing 
it to be another document, and she received no 
consideration, she is not bound as a condition 
to setting the deed aside to return to the son 
all sums expended by him in her behalf, ete.— 
Burt v. Burt, Ga., 90 S. E. 73. 

17. Carriers of Goods—Rates.—Where on ap- 
plication to restrain a railroad from violating a 
maximum rate statute (Rev. St. 1913, §§ 6067, 
6074) it is shown that defendant has obeyed it 
for a long term of years, and on the hearing de- 
fendant shows intent to continue to do so, the 
application will be denied.—State v. Chicago, R. 
I. & P. R. Co., Neb., 159 N. W. 410. : 

18. Rates.—Provisions of carrier's tariff 
giving privilege of milling in transit “subject 
to conditions herein named,” referred to con- 
ditions specified in preceding portions as well 
as in the same paragraph.—McCullough v. Mis- 
souri Pac. Ry. Co., Kan., 160 Pac. 214. 

19. Carriers of Live Stock—Notice of Claim. 
—Contract for shipment of live stock provid- 
ing that suit for damages must be instituted 
within six months after damage, and that fail- 
ure to do so shall be conclusive evidence aqetaut 
validity of any claim, held valid as to inter- 
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state shipments, under law existing at date of 
shipment in February, 1913.—Atchison, T. & S. 
F. Ry. Co. v. White, Tex., 188 S. W. 714. 


20. Carriers of Passengers—Proximate Cause. 
—Railroad which carried woman passenger past 
destination, she needlessly walking back and 
suffering exposure, held not liable—Le Beau v. 
a re st. P. & S. S. M. Ry. Co., Wis., 159 
N. 77. 


21. Regulation.—Under Public Service Com- 
mission Law, § 49, subsec. 7, requiring street 
railroad companies to carry passengers on a 
continuous trip between two points for a sin- 
gle fare, rule refusing transfer at a point 
which would enable passenger to make a con- 
tinuous round trip, held reasonable and within 
the company’s right.—Hickman vy. International 
Ry. Co., N. Y., 160 N. Y. Sup. 994. 

22. Commerce—Clayton Bill—Where a con- 
tract involved and restrained interstate com- 
merce, the Clayton Bill is applicable, though the 
particular acts of restraint and infringement 
occurred in the state of New York, where the 
contract was made.—Motion Picture Patents Co. 
v. Universal Film Mfg. Co., U. S. C. C. A., 235 
Fed. 398. 

23._—-Employes.—A lineman employed for a 
year in repairing wires in several states for 
operating trains, when injured, constructing 
phone wires on poles carrying interstate com- 
merce, between a station and transfer point 


handling local and interstate traffic, may recov- 
er under the Federal Employers’ 
—Collins v. Michigan Cent. 
N. W. 535. 


Liability Act. 
R. Co., Mich., 159 


24, State Inspection.—Laws Fla. 1915, ec. 
6878, providing for the state inspection of naval 
stores, held not an interference with interstate 
or foreign commerce.—Jackson v. Cravens, U. 
S. C., 235 Fed. 212. 

25. Local Business.—The manufacture by 
a gas company of its entire product within the 
state and sale to a sleeping car company for 
lighting cars, is not interstate commerce, 
though the cars are operated in interstate traf- 
fic.—City of Altoona v. O’Leary, Pa., 98 Atl. 798. 

26. Mental Anguish.—If, by Act Cong. 
June 18, 1910, amending Interstate Commerce 
Act, subjecting telegraph companies to provi- 
sions of the act, Congress has taken full charge 
of the subject, sender of interstate telegram 
which is negligently delayed cannot recover 
mental suffering, a right given by statute in 
Texas.—Western Union Telegraph Co. v. Smith 
Tex., 188 S. W. 702. 

27. Safety Appliance Act.—The  require- 
ment of the Federal Safety Appliance Act, that 
every common carrier engaged in interstate 
commerce equip its cars with brakes, etc., ap- 
plies to the cars of an interstate carrier in 
transporting intrastate freight. ne & N. 

Co. v. Layton, Ga., 90 S. E 


28. pare nage oat is a criminal 
conspiracy to obstruct the courts of justice to 
procure a material witness to absent himself 
from trial, though he is not under process.— 
— v. Perkins, Mass. 113 N. E 
‘ . 


29. Constitutional Law—tTitle to Bills.—The 
effect of a successful attack for violation of 
Const. art. 2, § 17, providing that no bill shall 
embrace more than one subject expressed in its 
title, being to render the entire act void, any 
one against whom such act is sought to be en- 
forced may attack it on that ground.—State v. 
Cumberland Club, Tenn., 188 S. W. 583. 

30. Corporations—Partnership.—A so-called 
stock company composed of members of a for- 
mer partnership and others, not incorporated, 
but organized under a scheme known as the 
Massachusetts Trust, was not a corporation.— 
Bakers-McGrew Co. v. Union Seed & Fertilizer 
Co., Ark., 188 S. W. 671. 

31. Ultra Vires.—The corporation  presi- 
dent, resident in the county and in charge of 
corporation affairs therein, has the apparent, if 
not real, authority to bind the corporation to 
repay money paid by another for taxes on.the 
corporation land.—Belleclair Planting Co. v. 
Hall, Ark., 188 S. W. 574. 

32. Covenants — Restrictions.—Where lots 
upon which were buildings offendin a re- 
strictive clause of the owners of the subdivision 





were sold either with or without restriction and 
such buildings erected thereon prior to the sale 
of the lot in question to defendant’s grantor, it 
was still competent for the owners of the sub- 
division to lawfully restrict the use of such 
lot.—Sherrard v. Murphy, Mich., 159 N. W. 524. 

33. Death—Loss of Consortium.—Widow of 
husband who suffered injuries, sued and com- 
promised, held to have no right of action after 
his death for consequential injury through loss 
of consortium and support.—Kosciolek v. Port- 
land Ry., Light & Power Co., Ore., 160 Pac. 132. 

34. Diveree—Cruel Treatment.—If, while a 
wife is in the distractions of childbirth, the hus- 
band confesses to her his love for another, and 
proposes to cease marital relations, and there- 
after bases lunacy proceedings on the condition 
thereby excited, he is guilty of cruel and in- 
human treatment.—Beebe v. Beebe, N. Y., 160 
N. Y. Sup. 967. 

35. Domicile—Acquiring.—The general rule 
is that a man must have a domicile somewhere, 
and that he can have but one at the same time 
for one and the same purpose, and that in order 
to lose one he must acquire another.—Seibold 
v. Wahl, Wis., 159 N. W. 546 

36. Elections — Expenses.—Under’ Election 
Law, §§ 540, 546, where three or more persons 
co- operate to bring about election or defeat of 
a candidate or a proposition, and make any 
expenditures in so doing, they must make a 
report of their disbursements; the rule not ap- 
plying to any committee for the advancement of 
political principles without connection with any 
election.—In re Woodbury, N. Y., 160 N. Y. Sup. 


37. Eminent Domain—Additional Burden.— 
A street railway is but an improved use of the 
street, and is not an additional burden upon the 
ultimate fee, but a dummy line is an additional 
burden upon the ultimate fee, for which its 
owner is entitled to compensation. —Illinois 
Cent. R. Co. v. Hudson, Tenn., 188 8. 589. 

38. Market Value.—Measure of Damages 
on condemnation of private property is market 
value of property actually taken, together with 
depreciation resulting to remainder of property. 
—Incorporated Town of Sallisaw  v. Priest, 
Okla., 159 Pac. 1093. 


39. Esteppel—Evidence.—Seller of mining 
claim, to be paid from net profits, who received 
no statements from the buyer relative to an 
increased charge for water used on the claim, 
to be deducted in figuring profits, until more 
than half of all expense ever incurred for water 
had been created, held not estopped by their 
consent, silence, and acquiescence to deny buy- 
er’s right to charge them the amounts.—Blanck 
v. Pioneer Mining Co., Wash., 159 Pac. 1077. 

40. Evidence.—Where a bank held a mort- 
gage on crops and the cashier after the record 
of the mortgage drew a mortgage executed by 
the same party to plaintiff, it did not estop the 
bank to enforce its mortgage because the cash- 
ier failed to mention to plaintiff the bank’s 
mortgage.—Farmers’ State Bank of Jefferson v. 
Jordon, Okla., 160 Pac. 53. 

41. Tax Collector.—Where the county tax 
collector was by the board of roads and reve- 
nues of Glynn county allowed commissions on 
his own statement of collections of taxes from 
public service corporations, which were in ex- 
cess of those allowed by law, the county is not 
estopped to thereafter recover such commis- 
-- “emailaiaaaae v. Glynn County, Ga, 90 S. E. 
60. 


42. Buasutinn.-Yestnoaming Bond.—A levy- 
ing officer, after taking a forthcoming bond, 
may decline to accept surrender of the prop- 
erty before the date of sale, since by his accept- 
ance thereof the expense of its keeping would 
fall on him.—Webb v. Rehberg, Ga, 90 S. E. 


43. Executors and Administrators—Eject- 
ment.—Decedent’s lands are assets in the 
hands of the executor or administrator, deemed 
in his possession and subject to his control for 
payment of decedent’s debts, and an adminis- 
trator may maintain ejectment to recover pos- 
session of lands necessary to pay debts of the 
estate, without joining the heirs.—Burton  v. 
Gorman, Ark., 188 S. 61. 

44. Exemptions—Waiver.—Where the plain- 
tiff, after two cows and their calves and a 
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wagon had been seized on execution and no- 
ticed for sale, without any express waiver at 
the time of the levy, as provided by Rem. & 
Bal. Code, § 571, told sheriff to postpone sale 
because he thought he might be able to pay 
judgment, no inference of waiver could be 
drawm therefrom.—Shell v. Svensson, Wash., 
159 Pac. 1076. 


45. Explosives—Negligence.— Leaving cans 
with small quantities of powder where infants 
had access to them is.the proximate cause of 
injury to a child, though the immediate cause 
was the striking of a match by a companion of 
the child.—Folsom-Morris Coal Mining Co. v. 
De Vork, Okla., 160 Pac. 64. 


46. Factors—Parties to 
factor, who engaged in repeated . transactions 
with the defendant in behalf of his principal, 
could maintain action in his own name for a 
conversion of the principal's cotton stored with 
defendant by such factor.—Nacogdoches Com- 
press Co. v. Hayter, Tex., 188 S. W. 506. 


47. False Imprisonment—Malicious Prosecu- 
tion.—Where a complaint charged that defend- 
ants caused plaintiff's imprisonment under an 
execution order unlawfully issued by the de- 
fendant clerk of court without authority, direct- 
ing the sheriff to arrest and imprison him, the 
gist of the action is false imprisonment, and 
not malicious prosecution.—Lane v. Ball, Ore., 
160 Pac. 144. 


48. Frauds, Statute of—Collateral Agree- 
ment.—Defendant’s agreement to pay for goods 
delivered to his tenants if tenants failed to pay 
was a collateral and not an original undertak- 
ing and should have been evidenced by some 
writing to be binding.—Perry v. Jarman, Ark., 
188 S. W. 544. 


49. Memorandum.—Where a_ contract for 
the sale of goods was within the statute of 
frauds, the seller or his sales agent could not 
act as agent of the buyer in signing memoran- 
dum to bind the buyer.—Happ Bros. Co. v. Hun- 
ter Mfg. & Commission Co., Ga., 90 S. E. 61. 


50. Fraudulent Conveyances—wWife’s Sepa- 
rate Property.—Where the husband transferred 
land to the wife and gave title bond, and she 
paid to him money borrowed on her note, which 
She afterward paid with funds of her separate 
estate, and the money was used for a lawful 
purpose, the transfer and title bond were not 
traudulent as to creditors.—Morgan v. Eversole, 
Ky., 188 S. W. 6465. . 


61. Gaming—Bookmaking.—It is bookmak- 
ing within Penal Law, § 986, defining the of- 
fense, to accept wagers on races after quoting 
odds to bettors and having them write out 
slips, although no list of odds is posted, and the 
transactions are unadvertised, if the acceptance 
of wagers is promiscuous.—People v. Solo- 
mon, N. Y., 160 N. Y. Sup. 942, 


62. Gifts—Delivery.—Delivery of a gift to 
the donor’s agent for delivery to the donee is 
not sufficient delivery.—Sharpe v. Sharpe, S. 
Cc. 90 S. EL 34, 

53. Guaranty—Action on.—A general guar- 
antor against loss cannot defeat an action 
against him because suit was not instituted 
against the principal, though the principal be- 
comes insolvent.—Fouche v. Cherokee Nat. 
Bank, Ga., 90 S. E. 102. 

54. Highways—Rule of Road.—Where man 
inexperienced in handling automobiles was 
driving on left of road and saw plaintiff ap- 
proaching, but continued directly toward plain- 
tiff’s horse, so close that it was naturally 
frightened and whirled quickly, overthrowing 
— wagon, such driver was guilty of neg- 
igence.—Hobbs v. Preston, Me., 98 Atl. 757. 


65. Homestead—Occupancy.—A purchase ofa 
homestead in good faith with intent of resid- 
ing on it when a 
residence is removed is equivalent to actual 
occupancy, and the propery, is exempt from 
lien, levy, or forced sale.—Illinois Life Ins. Co. 
v. Rogers, Okla. 160 Pac. 56. 

56.——Occupancy.—Debtor having oy 3 and 
sometimes keeping house and who was living 
with his father and cultivating land for a crop, 
held not to have homestead therein exempt 
from e ution sale at the suit of his cred- 
itors. ll v. Casebolt, Ky., 188 S. W. 470. 


Action.—A _ cotton 


temporary obstacle to the - 





57. Injunction—Labor Union.—Members of a 
labor union, composed of individuals all of 
whom are ultimately liable for acts of officers 
of the union, are bound by an injunction, though 
only the officers are served, in view of Code 
Civ. Proc. § 1919 et seq. which authorizes suits 
against the officers, but relate only to the rem- 
edy and not liability—Neal v. Hutcheson, N. 
Y., 160 N. Y. Sup. 


58. Insurance—Burglary.—In an action on a 
policy insuring against loss from burglary “pro- 
vided there shall be visible marks of force and 
violence in forcing entry or _ exit.” insured 


must plead such marks.—Danerhirsch v. Great 
_—- Casualty Co., N. 


160 N. Y. Sup. 


59. Destruction of Premises.—Where a fire 
policy provided that, if the building fell, ex- 
cept as a result of fire, insurance should cease, 
the insurer is liable where the building began 
to burn and a tornado then removed the upper 
part of the building, which continued to burn 
till destroyed.—Wiig v. Girard Fire & Marine 
ron Co. of Philadelphia, Pa., Neb., 159 N. W. 

60. Rescission.—Where insured did not 
promptly notify a mutual company of his elec- 
tion to rescind, and, subsequent assessments be- 
ing unpaid, insured’s interest as a member was 
distributed among other members, on his. death 
dues and premiums already paid cannot be re- 
covered.—West End Trust Co. v. Fidelity Mut. 
Life Ins. Co., Pa., 98 Atl. 768. 
61.-——Vested Interest.—Beneficiary named in 
life insurance policy has a_ vested _ interest, 
which can only be taken away by his consent 
or by the exercise of the right vested in policy 
itself.—Jones v. North Carolina Mutual & Prov- 
ident Ass’n, S. C., 90 S. E. 30. 

62. Waiver.—Provision in policy of insur- 
ance restricting power of agent to waive con- 
ditions and stipulations applies to something 
that occurs after policy has been issued, and 
not to conditions existing at its inception.— 
Johnson & Stroud v. Rhode Island Ins. Co., N. 
c., 90 S. E. 124. 

63. Intoxicating Liquors—Injunction.—After 
officers and members of fraternal organization, 
under threat of prosecution, stop practice of 
bringing liquors on premises and permitting 
members to gather there for drinking, and re- 
move all liquor paraphernalia, the organization 
cannot be subjected to injunction as an exist- 
ing nuisance.—State v. Midland Aerie, No. 412, 
Fraternal Order of Eagles, Kan., 160 Pac. 212. 


64. Peace Bond.—Shannon’s Code, § 993, 
subsec. 2, requiring applicant for liquor li- 
cense to give bond to keep peaceable and or- 
derly house, is a legislative declaration that the 
liquor law is intended to preserve the peace, 
so that any violation thereof is a breach of the 
permeate v. Reichman, Tenn., 188 S. W. 


. 


65. Landlord and Tenant—Lease.— Where 
tenant testified that he notified landlord he 
would not continue in possession unless rent 
was reduced, his statement that he continued 
in possession, understanding he was bound to 
pay only the reduced sum, was not contradic- 
tory of, and sufficient to show a change of 
terms of, his lease agreement.—Burton v. Gor- 
man, Ark., 188 S. W. 561. 


66. License.—Though premises were leased 
only to be used as a licensed retail liquor sa- 
loon, the lessee cannot avoid payment of rent 
by showing that the license was transferred to 
another building, where the transfer was made 
oe nts request.—Hayes v. Goodwin, Pa., 98 Atl. 


67. Negligence.—The lessors of tenement 
premises with a back porch used in common, 
who when they rented stated that they did not 
want to rent to parties having smali children, 
were under duty to the year old grandchild of 
his tenant left by its mother with its grand- 
parents while she was at work to keep such 
back porch in safe conditions.—Butler v. Wat- 
son, Mich., 159 N. W. 6507. 

68.—-—-Notice of Termination.—To terminate 
the rights of a sublessee, it is not necessary to 
give notice to quit, where the original lessee 
holds under written lease, fixing termination of 
tenancy.—Edwards v. American Land & Cattle 
Co., Kan., 160 Pac. 205. 
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69. Repairs.—Under lease requiring lessee 
to pay for all repairs except to the roof or 
outside or foundation walls and to conform to 
regulations of city, county, and state authori- 
ties, he is liable for strengthening floors and 
girders, on the order of the city puilding de- 
Ypartment, to render the premises safe, made 
necessary by his use of the premises.—Gregory 
v. Manhattan Briar Pipe Co., N. Y., 160 N. Y. 
Sup. 916. 

70. Libel and Slander—<Actionable Per Se.— 
Employer’s statement that his employe and con- 
fidential clerk was short in his accounts was 
actionable per se.—Jackisch v. Quine, Colo., 160 
Pac. 186 

71. Shipment by Carrier.—When carriage 
of intoxicants was lawful, a railroad company 
which transported liquors to the consignee 
whose name appeared on the packages was not 
guilty of libel, though the consignee notified it 
nis name was being improperly used, and the 
shipment was against his orders.—Knight v. 
a Southwestern & G. Ry. Co., Ga., 90 S. 


72. Mandamus—Distinguished from Suit.— 
A claim against a county by state’s witness for 
costs, on the theory that the county had col- 
lected the same, held not properly presented by 
bill for mandamus to compel the county judge 
to issue a warrant; held to be a suit against tne 
county for money had and received, and not 
by way of a bill for a) me —State v. Cum- 
mings, Tenn., 188 S. W. 61 

73. Elections. a2 sc is remedy to 
place name on ticket where Legislature has 
enacted a statute conferring on sucessful can- 
didates for nominations in a primary specified 
rights, and enjoined upon an official board min- 
isterial duties designed to effect such rights.— 
Jonnston v. Board of Elections of Wake County, 
N. C., 90 S. E. 143. 


74. Elections.—Legal voters of represen- 
tative districts in division and apportionment 
of which commissioners to make apportionment 
did not adhere to rule of equality prescribed 
by amendments to Const. Amend. art. 21, held 
entitled to maintain petition to have division 
and apportionment declared void, and for man- 
damus to direct a new division.—Donovan v. 
Suffolk County Apportionment Com’rs, Mass., 
113 N. E. 740. 

75. Issuance of Bonds.—The state may 
maintain mandamus to compel city officers to 
issue bonds which have been voted for water- 


works plant.—State v. Francisco, Kan., 160 Pac. 
217 


76. Master and Servant—Assignment of 
Claim.—Where an employe injured by a defect 
in the street received compensation and his 
cause of action against tne city became the 
property of his employer, an assignment by the 
employer to the insurer was valid.—Frankfort 
Gen. Ins. Co. of Frankfort-on-the-Main, Ger- 
many, v. City of Milwaukee, Wis., 159 N Fi 
38 

77. Assumption of Risk.—Fact that a stick 
in a mechanical planer may jump and kick back 
as it passes between roll and Knives is not a 
matter of common. knowledge.—Fitzgerald v. 
Young, Mass., 113 N. E, 777. 


78. Assumption of Risk.—Under Federal 
Employers’ Liability Act, § 4, eliminating de- 
‘fense of assumption of risk in certain cases 
where an employe was injured in attempting 
to board a car in motion, the defense of as- 
sumption of risk is available as a complete 
bar.—Young v. Norfolk & W. Ry. Co., Ky., 188 
S. W. 621. 

79. Dui.y to Public. —A conductor of a pas- 
senger train owes not only to his principal, but 
the passengers and the general public, and 
where in consequence of his failure to perform 
his duty a person is injured, he is guilty of 
misfeasance rendering him individually liable.— 
Southern Ry. Co. v. Sewell, Ga., 90 S. E. 94. 


80. Safety Appliance Act.—A brakeman 
whose duty it is to assist in the coupling of 
cars comes within the Federal Safety Appliance 
Act, and if injured in discharge of his duties 
through the fact that the cars were not equip- 
ped as required may recover therefor—Louis- 
Ville & N. R. Co. v. Layton, Ga., 90 S. EB, 53. 

81. ‘Vice-Principal—Arm employer’s black- 
smith, boss over a single helper in the black- 





smith department of a shack containing a forge, 
anvil and lathe, was not an “acting superin- 
oS v. Young, Mass., 113 N. 

. qed. 

82.——Warning.—Where the bridge crew fore- 
man was temporarily supplanted by the _ sec- 
tion foreman, under whose orders workmen 
sawed a stringer nearly through, and the bridge 
foreman, returning, stepped on the stringer and 
was injured, the employer was under the duty 
to warn him of the change, increasing peril.— 
lllnois Cent. R. Co, v. Williams’ Adm’'r, Ky., 188 
S. W. 634. 

83. Mines and Minerals—Lease.—Under an 
oil and gas lease reserving to the lessee the 
right, on payment of $1 and all obligations 
then due, to surrender the lease, the lessor also 
had the right to compel surrender of the lease. 
—Brown v. Wilson, Okla., 160 Pac. 94. 


84. Monopolies—Restraint of Trade.—A con- 
tract of absolute sale, in which the purchaser 
agrees to sell the goods at regular retail prices 
indicated by his vendor, where the entire pro- 
duct is sold only through similar contracts, is 
a restraint of trade unlawful as to interstate 
commerce under Anti-Trust Act of July 2, 1890. 
—Stewart v. W. T. Raleigh Medical Co., Okla., 
159 Pac. 1187. 

85. Mortgages—Deed.—Where a contract re- 
lating to land conveyed by a debtor provided 
tor reconveyance on payment of debt and 10 
per cent for two years, the transaction cannot 
be treated as a sale on mere conjecture that 
10 per cent represented either rent or possible 
increase in value of land.—Wiggins v. Sheppard, 
Ga., 90 S. E. 56. 


86. Restrictive Agreement. — Where a 
mortgage deed conveyea the premises subject 
to restrictions placed on lots already sold from 
tract in pursuance to a general scheme, pur- 
chaser at mortgage sale took title subject to 
agreements of mortgagor of record.—Powers v. 
kadding, Mass., 113 N. E. 782 


87. Municipal Cempeantions-—Accoptenes of 
Street.—A city’s legal acceptance or a street 
improvement as finally compieted, binding as be- 
tween it and the principal contractor, 1s bind- 
ing also upon a materialman, seeking recov- 
ery on bond.—Denny-Renton Clay & Coal Co. 
v. National Surety Co., Wash., 160 Pac. 1. 

88. Streets and Sidewalks.—City, building 
sidewalk along street across alley entrance and 
leaving a drop of one foot from sidewalk to 
street, was guilty of negligence, and liable for 
injury to a traveler resulting therefrom.— 
Frankfort Gen. Ins, Co. of Frankfort-on-the- 
ay Germany, v. City of Milwaukee, Wis., 159 
N 581. 


89. Taxation.—A municipality, when em- 
powered by its charter, may, in return for pub- 
lic water supply, remit taxes on property of 
the water company, and it will not be presumed 
that the value of services and of taxes will be 
so disproportionate as to render the contract 
invalia.—City of Belfast v. Belfast Water Ca, 
Me., 98 Atl. 738. 

90. Traffic Regulations.—That an automo- 
bile driver received a signal from the traffic 
policeman to move on did not relieve him from 
the duty of sounding his horn, slowing speed, 
or otherwise exercising reasonable care for the 
safety of pedestrians at a foot crossing.—Mel- 
ville v. Rollwage, Ky., 188 S. W. 638. 

91. Workmen’s Compensation Act.—Within 
Workmen's Compensation Act, 12, an injury 
arises out of the employment if there is a cas- 
ual connection between the working conditions 
and the injury, but not in the absence of such 
connection, nor if the injury is common to per- 
sons regardless of the work.—Kimbol v. Indub- 
trial Accident Commission, Cal., 160 Pac. .-: 


92. Negligence — Imputability—Wheére 

older brother of plaintiff’s irresponsible ‘atant 
inestate went upon street car tracks With him, 
without looking, in front of an approaching 
ear in plain sight, only a short distance away, 
there could be no _  recovery.—Garabedian v. 
a aaeecead Consol. St. Ry. Co., Mass., 113 N. E 
‘ . 


93. Principal and Agent.—Where a father 
permits his minor child to operate father’s auto- 
mobile on public streets in viola of stat- 
ute, it is negligence on the part the father 
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making him responsible for injuries resulting 
from such violation of law.—Taylor v. Stew- 
art, N. C., 90 S. E. 134. 

94. Nuisanee—Incidental Annoyance.—A min- 
ing. company carrying on its business in the 
ordinary way and using precautions custom- 
arily prevailing in such plants, is not liable 
for incidental annoyances accompanying its op- 
eration.—Alexander v. Wilkes-Barre Anthracite 
Coal Co., Pa., 98 Atl. 794. 

95. Partnership—Xstoppel.—Where those _ in 
charge of a so-called company, in effect no 
more than a partnership, represented all the in- 
dividual members in their sales of seed to a 
seed company, the members were bound by the 
estoppel arising from their conduct.—Bakers- 
McGrew Co. v. Union Seed & Fertilizer Co., 
Ark., 188 S. W. 571. 

96. Test of.—To constitute partnership. 
the parties must have a proprietary interest 
in the business and in its profits, and the mere 
fact that one is interested in the profits does 
not make him a nartner.—Heck v. Voelkle, N. Y., 
160 N. Y. Sup. 903. 

97.—_—Good Will—On accounting by surviv- 
ing partners, the liquidating partners were 
chargeable with the rent of the real estate be- 
longing to the firm, with accounts owing it, but 
not with the good will of the business.—Mar- 
maduke v. Brown, Pa., 98 Atl. 769. 


98. Party Walls—Joint Interest.—Fact that 


building may be torn down or removed from 
leased premises at termination of lease does 
not necessarily affect the character of its walls 
or permanency of their jointure with adjoining 
walls.—Younker v. McCutchen, Iowa, 159 N. W. 
441. 


99. Perpetuities—Invalidity.—A conveyance 
of land in trust for benefit of wife of named per- 
son for life, and on her death to any subse- 
quent wife, remainder to the children of such 
named person, created a perpetuity, and the gift 
to the last wife is void for remoteness.—Overby 
v. Scarborough, Ga., 90 S. E. 67. 

100. Physicians and Surgeons—Practice of 
Medicine.—A chiropractor, who charges compen- 
sation for his services as such, is not thereby 
engaged in the practice of medicine and surgery 
as defined in Rev. Codes, § 1353.—State v. Fite, 
Idaho, 159 Pac. 1183. 


101. Railroads—Trespass.—Where a_ brake- 
man discovered a trespasser on a rapidly mov- 
ing freight train, assaulted him by shooting him 
with a pistol, and forced him to jump while the 
train was in motion, company is liable for in- 
juries resulting.—Georgia Southern & F. Ry. 
Co. v. Thomas, Ga., 90 S. 0 

102. Sales — Gambling Transaction. — That 
plaintiff paid only a part of the price of cotton 
and resold it before delivery does not show a 
gambling transaction.—Doremus & Co., v. Col- 
lier Mfg. Co., Ga., 90 S. E. 175. 

103. Reservation of Title-—Where a seller 
reserved title in himesif, and also took a mort- 
gage on other property of the buyer, the seller 
may, the pricé not having been paid, pring trov- 
er for the property to which he reserved title 
and foreclose his mortgage.—Boseman v. Car- 
ter, Ga, 90 S. E. 101. 

104. Title—Loss of elevator machinery, 
which after defendant contracted to sell it for 
$1, receipting therefor, plaintiff took possession 
of, removing it to its shops, where it was de- 
stroyed by fire and.earthquake, held upon plain- 
tiff, though he intended to use parts in elevator 
in defendant’s new building.—Bryan Elevator 
Co. v. Law, Cal., 160° Pac. 174. 

105.——Warranty.—Provision of contract of 
sale that if the stallion proves not to be as 
warranted, the sellers on return of him will 
furnish another, held not to prevent the buy- 
ers retaining him and recovering for the breach. 
—Leitner v. Thayer, Wyo., 159 Pac. 1084. 

106. Specifie Performance — Consideration.— 
Under agreement to care for one for life in 
consideration of his promise to devise land, his 
death within four or five months thereafter 
held not to make the consideration so inade- 
quate as to make specific performance of the 
agreement unjust or unreasonable.—Woods v. 
Dunn, Ore., 159 Pac. 1158. 

107.._Option.—An option given a purchaser 
of land to resell, exercised by the purchaser ac-~ 





‘eorrect his testimony.—Murray v. 


cording to its terms, is susceptible of specific 
enforcement in equity.—Markley v. Godfrey, Pa., 
98 Atl. 785. 

108. Statutes—Construction.—Gen.. St. 1902, § 
1, providing that words imputing masculine 
gender may be applied to females, does not 
authorize the word “widow” to be construed to 
include “widower.”—Appeal of Rourke, Conn., 
98 Atl. 718. 

109. Sunday — Statutory Construction.—The 
holding that to require Sabbatarians to keep 
Sunday does not prevent them from also keep- 
ing the seventh day overlooks the portion of 
the divine commandment that they work six 
days as well as that they rest on the seventh.— 
Krieger v. State, Okla., 160 Pac. 36. 

110. Telegraphs and Telephones—Evidence.— 
A telegraph company’s liability for delay in 
transmission of message resulting in loss of 
option on land was not affected by surrender 
of the option by plaintiff's agent the day after 
the message was received by the company, 
where the message was not. delivered till the 
day after the option expired.—Bass v. Western 
Union Telegraph Co., S. C., 90 S. E. 155. 

111. Joint Use.—A railroad might properly 
empower a telegraph company to construct and 
maintain a telegraph line over its right of way 
for the joint use of the railroad and company, 
preference being given to the railroad’s use in 
the moving of trains.—Cobb v. Western Union 
Telegraph Co., Vt., 98 Atl. 758. 

112. Waters and Water Courses.—Injunction. 
—Where city furnished water to village through 
village mains, and to private users beyond vil- 
lage limits, their supply could not be cut off 
when the village installed its own system, but 
the court could decree that pending con- 
struction by city of main to supply them, the 
Village should supply them, and give right of 
way for such main.—Board of Water Com’rs of 
City of Detroit v. Village of Highland Park, 
Mich., 159 N. W. 160. 

113. Public Interest—A water company in 
charge of a public trust to furnish water to 
consumers cannot burden it or the property de- 
voted to the trust so as to destroy or impair 
the public interest therein, and contracts at- 
tempting to do so are subject to revision and 
reform by competent public authority.—South- 
ern Pac. Co. v. Spring Valley Water Co., Cal., 
159 Pac. 865. 


114. Wills—Alternate Bequest. — Where a 
testator bequeathed a share of his estate to 
any hospital in the named city treating con- 
tagious diseases, with an alternate gift over in 
case there should be none, such alternate gift 
took effect where there was no hospital treat- 
ing such diseases, although a hospital offered to 
treat such diseases or to provide a ward there- 
for.—In re Hope’s Estate, Pa., 98 Atl. 622. 

115 ——Religious Use.—A gift in an unattested 
will “to the Chureh Rev. Finley” held to the 
church rather than to the minister mentioned, 
and so it was invalid, being a bequest to re- 
ligious use.—In re Womack’s Estate, Pa., 98 Atl. 
611. 


116. Witnesses—Competency.—In an action to 
set aside a deed made by complainant to his 
wife, the mother of defendants, complainant is 
not competent to testify as a witness.—Woodall 
v. Peden, Ill, 113 N. E. 608. 

117. Credibility—While a witness may be 
asked whether he has been convicted of crime 
to affect his credibility, where accused took 
the stand, an examination as to whether he 
had previously been “arrested” on_ similar 
charges is error.—Corliss v. State, Okla., 159 
Pac. 1015. 

118. Husband and Wife.—Defendant having 
pleaded payment of notes, his wife could testify 
where the money used in payment came from, 
and refresh her recollection by refeftence to 
an account book.—Prussia v. Bailey, Mich., 159 
N. W. 140. 

119. Impeachment.—One calling a witness 
cannot impeach him by proof of previous con- 
tributory declarations, though he may call such 
declarations to the mind of the witness in case 
of surprise, for the purpose of inducing him to 
Third Nat. 
Bank of St. Louis, U" S. C. C. A., 234 Fed. 481. 





